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(2) The Secretary has reviewed the 
decision and determined that, because 
of unusual circumstances, the waiting 
period of at least ten days is not fea-
sible. 

(c) For purposes of computing the 
waiting period under paragraph (b)(1) 
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of 
mailing of such notification. 

§ 52.11 What are the Secretary’s obliga-
tions in interstate situations? 

(a) The Secretary is responsible for— 
(1) Identifying proposed Federal fi-

nancial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(2) Notifying appropriate officials 
and entities in states which have 
adopted a process and which select the 
Department’s program or activity. 

(3) Making efforts to identify and no-
tify the affected state, areawide, re-
gional, and local officials and entities 
in those states that have not adopted a 
process under the Order or do not se-
lect the Department’s program or ac-
tivity; 

(4) Responding pursuant to § 52.10 of 
this part if the Secretary receives a 
recommendation from a designated 
areawide agency transmitted by a sin-
gle point of contact, in cases in which 
review, coordination, and communica-
tion with the Department have been 
delegated. 

(b) The Secretary uses the procedures 
in § 52.10 if a state process provides a 
state process recommendation to the 
Department through a single point of 
contact. 

§ 52.12 [Reserved] 

PART 55—FLOODPLAIN MANAGE-
MENT AND PROTECTION OF WET-
LANDS 

Subpart A—General 

Sec. 
55.1 Purpose and basic responsibility. 
55.2 Terminology. 

55.3 Assignment of responsibilities. 

Subpart B—Application of Executive Or-
ders on Floodplain Management and 
Protection of Wetlands 

55.10 Environmental review procedures 
under 24 CFR parts 50 and 58. 

55.11 Applicability of subpart C decision-
making process. 

55.12 Inapplicability of 24 CFR part 55 to 
certain categories of proposed actions. 

Subpart C—Procedures for Making Deter-
minations on Floodplain Management 
and Protection of Wetlands 

55.20 Decision making process. 
55.21 Notification of floodplain hazard. 
55.22 Conveyance restrictions for the dis-

position of multifamily real property. 
55.23 [Reserved] 
55.24 Aggregation. 
55.25 Areawide compliance. 
55.26 Adoption of another agency’s review 

under the executive orders. 
55.27 Documentation. 
55.28 Use of individual permits under sec-

tion 404 of the Clean Water Act for HUD 
Executive Order 11990 processing where 
all wetlands are covered by the permit. 

AUTHORITY: 42 U.S.C. 3535(d), 4001–4128 and 
5154a; E.O. 11988, 42 FR 26951, 3 CFR, 1977 
Comp., p. 117; E.O. 11990, 42 FR 26961, 3 CFR, 
1977 Comp., p 121. 

SOURCE: 59 FR 19107, Apr. 21, 1994, unless 
otherwise noted. 

Subpart A—General 

§ 55.1 Purpose and basic responsi-
bility. 

(a)(1) The purpose of Executive Order 
11988, Floodplain Management, is ‘‘to 
avoid to the extent possible the long 
and short-term adverse impacts associ-
ated with the occupancy and modifica-
tion of floodplains and to avoid direct 
or indirect support of floodplain devel-
opment wherever there is a practicable 
alternative.’’ 

(2) The purpose of Executive Order 
11990, Protection of Wetlands, is ‘‘to 
avoid to the extent possible the long- 
and short-term adverse impacts associ-
ated with the destruction or modifica-
tion of wetlands and to avoid direct or 
indirect support of new construction in 
wetlands wherever there is a prac-
ticable alternative.’’ 
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(3) This part implements the require-
ments of Executive Order 11988, Flood-
plain Management, and Executive 
Order 11990, Protection of Wetlands, 
and employs the principles of the Uni-
fied National Program for Floodplain 
Management. These regulations apply 
to all HUD (or responsible entity) ac-
tions that are subject to potential 
harm by location in floodplains or wet-
lands. Covered actions include the pro-
posed acquisition, construction, demo-
lition, improvement, disposition, fi-
nancing, and use of properties located 
in floodplains or wetlands for which ap-
proval is required either from HUD, 
under any applicable HUD program, or 
from a responsible entity authorized by 
24 CFR part 58. 

(4) This part does not prohibit ap-
proval of such actions (except for cer-
tain actions in Coastal High Hazard 
Areas), but provides a consistent 
means for implementing the Depart-
ment’s interpretation of the Executive 
Orders in the project approval decision-
making processes of HUD and of re-
sponsible entities subject to 24 CFR 
part 58. The implementation of Execu-
tive Orders 11988 and 11990 under this 
part shall be conducted by HUD for De-
partment-administered programs sub-
ject to environmental review under 24 
CFR part 50 and by authorized respon-
sible entities that are responsible for 
environmental review under 24 CFR 
part 58. 

(5) Nonstructural alternatives to 
floodplain development and the de-
struction of wetlands are both favored 
and encouraged to reduce the loss of 
life and property caused by floods, and 
to restore the natural resources and 
functions of floodplains and wetlands. 
Nonstructural alternatives should be 
discussed in the decisionmaking proc-
ess where practicable. 

(b)(1) Under section 202(a) of the 
Flood Disaster Protection Act of 1973, 
42 U.S.C. 4106(a), proposed HUD finan-
cial assistance (including mortgage in-
surance) for acquisition or construc-
tion purposes in any ‘‘area having spe-
cial flood hazards’’ (a flood zone des-
ignated by the Federal Emergency 
Management Agency (FEMA)) shall not 
be approved in communities identified 
by FEMA as eligible for flood insur-
ance but which are not participating in 

the National Flood Insurance Program. 
This prohibition only applies to pro-
posed HUD financial assistance in a 
FEMA-designated area of special flood 
hazard one year after the community 
has been formally notified by FEMA of 
the designation of the affected area. 
This prohibition is not applicable to 
HUD financial assistance in the form of 
formula grants to states, including fi-
nancial assistance under the State-ad-
ministered CDBG Program (24 CFR 
part 570, subpart I) and the State-ad-
ministered Rental Rehabilitation Pro-
gram (24 CFR 511.51), Emergency Shel-
ter Grant amounts allocated to States 
(24 CFR parts 575 and 576), and HOME 
funds provided to a state under Title II 
of the Cranston-Gonzalez National Af-
fordable Housing Act (42 U.S.C. 12701– 
12839). 

(2) Under section 582 of the National 
Flood Insurance Reform Act of 1994 (42 
U.S.C. 5154a), HUD disaster assistance 
that is made available in a special 
flood hazard area may not be used to 
make a payment (including any loan 
assistance payment) to a person for re-
pair, replacement, or restoration of 
damage to any personal, residential, or 
commercial property if: 

(i) The person had previously re-
ceived Federal flood disaster assistance 
conditioned on obtaining and main-
taining flood insurance; and 

(ii) The person failed to obtain and 
maintain the flood insurance. 

(c) Except with respect to actions 
listed in § 55.12(c), no HUD financial as-
sistance (including mortgage insur-
ance) may be approved after May 23, 
1994 with respect to: 

(1) Any action other than a function-
ally dependent use or floodplain func-
tion restoration activity, located in a 
floodway; 

(2) Any critical action located in a 
coastal high hazard area; or 

(3) Any noncritical action located in 
a Coastal High Hazard Area, unless the 
action is a functionally dependent use, 
existing construction (including im-
provements), or reconstruction fol-
lowing destruction caused by a dis-
aster. If the action is not a function-
ally dependent use, the action must be 
designed for location in a Coastal High 
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Hazard Area. An action will be consid-
ered designed for a Coastal High Haz-
ard Area if: 

(i) In the case of reconstruction fol-
lowing destruction caused by a disaster 
or substantial improvement, the work 
meets the current standards for V 
zones in FEMA regulations (44 CFR 
60.3(e)) and, if applicable, the Minimum 
Property Standards for such construc-
tion in 24 CFR 200.926d(c)(4)(iii); or 

(ii) In the case of existing construc-
tion (including any minor improve-
ments): 

(A) The work met FEMA elevation 
and construction standards for a coast-
al high hazard area (or if such a zone or 
such standards were not designated, 
the 100-year floodplain) applicable at 
the time the original improvements 
were constructed; or 

(B) If the original improvements 
were constructed before FEMA stand-
ards for the 100-year floodplain became 
effective or before FEMA designated 
the location of the action as within the 
100-year floodplain, the work would 
meet at least the earliest FEMA stand-
ards for construction in the 100-year 
floodplain. 

[59 FR 19107, Apr. 21, 1994, as amended at 78 
FR 68728, Nov. 15, 2013] 

§ 55.2 Terminology. 
(a) With the exception of those terms 

defined in paragraph (b) of this section, 
the terms used in this part shall follow 
the definitions contained in section 6 of 
Executive Order 11988, section 7 of Ex-
ecutive Order 11990, and the Floodplain 
Management Guidelines for Imple-
menting Executive Order 11988 (43 FR 
6030, February 10, 1978), issued by the 
Water Resources Council; the terms 
‘‘special flood hazard area,’’ ‘‘criteria,’’ 
and ‘‘Regular Program’’ shall follow 
the definitions contained in FEMA reg-
ulations at 44 CFR 59.1; and the terms 
‘‘Letter of Map Revision’’ and ‘‘Letter 
of Map Amendment’’ shall refer to let-
ters issued by FEMA, as provided in 44 
CFR part 65 and 44 CFR part 70, respec-
tively. 

(b) For purposes of this part, the fol-
lowing definitions apply: 

(1) Coastal high hazard area means the 
area subject to high velocity waters, 
including but not limited to hurricane 
wave wash or tsunamis. The area is 

designated on a Flood Insurance Rate 
Map (FIRM) or Flood Insurance Study 
(FIS) under FEMA regulations. FIRMs 
and FISs are also relied upon for the 
designation of ‘‘100-year floodplains’’ 
(§ 55.2(b)(9)), ‘‘500-year floodplains’’ 
(§ 55.2(b)(4)), and ‘‘floodways’’ 
(§ 55.2(b)(5)). When FEMA provides in-
terim flood hazard data, such as Advi-
sory Base Flood Elevations (ABFE) or 
preliminary maps and studies, HUD or 
the responsible entity shall use the lat-
est of these sources. If FEMA informa-
tion is unavailable or insufficiently de-
tailed, other Federal, state, or local 
data may be used as ‘‘best available in-
formation’’ in accordance with Execu-
tive Order 11988. However, a base flood 
elevation from an interim or prelimi-
nary or non-FEMA source cannot be 
used if it is lower than the current 
FIRM and FIS. 

(2) Compensatory mitigation means the 
restoration (reestablishment or reha-
bilitation), establishment (creation), 
enhancement, and/or, in certain cir-
cumstances, preservation of aquatic re-
sources for the purposes of offsetting 
unavoidable adverse impacts that re-
main after all appropriate and prac-
ticable avoidance and minimization 
have been achieved. 

Examples include, but are not lim-
ited to: 

(i) Permittee-responsible mitigation: On- 
site or off-site mitigation undertaken 
by the holder of a wetlands permit 
under section 404 of the Clean Water 
Act (or an authorized agent or con-
tractor), for which the permittee re-
tains full responsibility; 

(ii) Mitigation banking: A permittee’s 
purchase of credits from a wetlands 
mitigation bank, comprising wetlands 
that have been set aside to compensate 
for conversions of other wetlands; the 
mitigation obligation is transferred to 
the sponsor of the mitigation bank; 
and 

(iii) In-lieu fee mitigation: A permit-
tee’s provision of funds to an in-lieu fee 
sponsor (public agency or nonprofit or-
ganization) that builds and maintains a 
mitigation site, often after the per-
mitted adverse wetland impacts have 
occurred; the mitigation obligation is 
transferred to the in-lieu fee sponsor. 

(3)(i) Critical action means any activ-
ity for which even a slight chance of 
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